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DETAILED ACTION 



1. 



This office action is in response to the amendment filed 06/29/06. 



2. 



Claims 1 , 9 and 14 were amended. 



3. 



Claims 10-13 are canceled. 



4. 



Claims 1-9 and 14 are pending in this office action. 



Response to Amendment 



5. Applicant's arguments with respect to claims 1-7 and 9 and related to the 
limitations concerning a "predetermined portion" have been considered but are moot in 
view of the new ground(s) of rejection. Any remaining arguments have been fully 
considered but they are not persuasive. See Response to Arguments. 



6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

7. Claims 8 and 14 are rejected under 35 U.S.C. 102(e) as being anticipated by 
U.S. Patent 5,943,480 by Neidhardt (Neidhardt). 



Claim Rejections - 35 USC § 102 



r 
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8. With respect to Claim 8, Neidhardt teaches a network server load detection 
method comprising: 

monitoring a communication to a client from a server, and counting a receivable 
data size and a connection count of which said server notifies said client (Col. 6 lines 
17-25 and Col. 7 lines 10-35); 

obtaining the receivable data size per connection as a server load (Col. 7 lines 
10-35 and Col. 8 lines 5-49 and Col. 9 lines 1-12- load is based on traffic volume, queue 
sizes and overflows, which can all be considered a 'communication data size'); 

storing a maximum value of the receivable data size per connection, and judging, 
if the receivable data size per connection becomes small with respect to the maximum 
value, that said server is under a high load (Col. 9 lines 1-12, Col. 2 lines 39-65, Col. 4 
lines 3-15 - the population estimates uniformly increasing after a buffer overflow is the 
condition where the queue and window size have reached their maximum and 
subsequently the window size is decrease from that maximum, both are indicative of the 
server being under high load). 

9. With respect to Claim 14, Neidhardt teaches a method for determining load on a 
computer, comprising: 

determining an amount of data communication between the computer and a 
second device (Col. 7 lines 10-35 and Col. 8 lines 5-49 and Col. 9 lines 1-12); and 

judging the load on the computer according to a reduction in size of the data 
communication, said judging of the load being made according to a change in the 
amount of data (Col. 9 lines 1-12). 
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Claim Rejections - 35 USC § 103 

10. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

1 1 . Claims 1 , 2 and 9 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over Neidhardt in view of "Congestion Avoidance and Control" by Jacobson et al. 
(Jacobson). 

12. With respect to Claim 1 , Neidhardt teaches a network server load detection 
method comprising: 

monitoring a communication from a client to a server, the communication 
including at least one connection having a communication data size (Col. 6 lines 17-25 
and Col. 7 lines 10-35) 

detecting a change in the communication data size of the connection of the client 
and server (Col. 8 lines 5-49 and Col. 9 lines 1-12: essentially steps 4-7 are related to 
detecting changes in traffic volume, queue sizes and overflows); 

recording a maximum size value of the communication data size ; and judging, if 
the detected change of the communication data size of the connection decreases with 
respect to the recorded maximum size value, that said server is under a high load (Col. 
9 lines 1-12, Col. 2 lines 39-65, Col. 4 lines 3-15 - the population estimates uniformly 
increasing after a buffer overflow is the condition where the queue and window size 
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have reached their maximum and subsequently the window size is decrease from that 
maximum. Both are indicative of the server being under high load). 

Neidhardt does not explicitly disclose the communication data size of the 
connection decreases below a predetermined proportion of the recorded maximum size 
value. Jacobson shows that the typical way of reducing the window size during high 
load is by decreasing the window size to a size that is proportional to the previous 
maximum window size (Page 9). As such, this decrease to a proportional size of the 
maximum window size is indicative of a high load. 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to take the method disclosed by Neidhardt and modify it as 
indicated by Jacobson such that it further comprises judging, if the detected change of 
the communication data size of the connection decreases below a predetermined 
proportion of the recorded maximum size value, that said server is under a high load. 
One would be motivated to have this, as it is desirable to provide more accurate 
information about the demands on network resources (In Neidhardt: Col.1 lines 6-15). 
13. With respect to Claim 2, Neidhardt teaches all the limitations of Claim 1 , further 
comprising counting a number of connections including the at least one connection and 
the communication data size until a monitored count of communications reaches a 
monitored communication minimum count and until a count time reaches a monitor 
minimum time (In Neidhardt: CoL 7 lines 36 - Col. 8 line 18). 
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14. With respect to Claim 9, Neidhardt teaches a network server load detections * 
system for monitoring a communication to a server from a client and detecting a load 
state of said server, comprising: 

data size calculating means for calculating a size of communication data per 
connection of the client and server (Col. 6 lines 17-25 and Col. 7 lines 10-35). 

storage means for detecting a change in the communication data size per 
connection, and storing a maximum value (Col. 8 lines 5-49 and Col. 9 lines 1-12); 

load detection means for detecting a high load of said server when the detected 
change of the communication data size per connection at that point of time becomes 
smaller than the maximum value (Col. 9 lines 1-12, Col. 2 lines 39-65, Col. 4 lines 3-15 - 
the population estimates uniformly increasing after a buffer overflow is the condition 
where the queue and window size have reached their maximum and subsequently the 
window size is decrease from that maximum, both are indicative of the server being 
under high load). 

Neidhardt does not explicitly disclose the communication data size becoming 
smaller than a predetermined proportion of the recorded maximum size value. 
Jacobson shows that the typical way of reducing the window size during high load is by 
decreasing the window size to a size that is proportional to the previous maximum 
window size (Page 9). As such, this decrease to a proportional size of the maximum 
window size is indicative of a high load. 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to take the system disclosed by Neidhardt and modify it as 
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indicated by Jacobson such that it further comprises load detection means for detecting 
a high load of said server when the detected change of the communication data size per 
connection at that point of time becomes smaller than a predetermined proportion of the 
maximum value. One would be motivated to have this, as it is desirable to provide more 
accurate information about the demands on network resources (In Neidhardt: Col.1 
lines 6-15). 

15. Claims 3 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Neidhardt in view of Jacobson in further view of U.S. Patent 5,400,329 by Tokura et al. 
(Tokura). 

16. With respect to Claim 3, Neidhardt in view of Jacobson teaches all the limitations 
of Claim 1 , further comprising recognizing communications of a start and end of the 
connection (Col. 2 lines 54-65 - transport protocols such as TCP, inherently recognize 
the start and end communications, ie the SYN and F I N packets. Furthermore, these 
packets are known to be of a small data size. 

Neidhardt does not explicitly disclose excluding data sizes of the start and end of 
the connection from the calculation load. Tokura teaches that packets of small size can 
be ignored for congestion calculations (Col. 12 lines 4-8). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to take the method disclosed by Neidhardt in view of Jacobson and 
modify it as indicated by Tokura such that the method further comprises excluding data 
sizes of the start and end of the connection from the calculation load since the SYN and 
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FIN packets are of small data size. One would be motivated to have this as it simplifies 
calculations while retaining a high degree of accuracy (In Tokura: Col. 2 lines 43-64, 
Col. 12 lines 4-8 and Col. 25 lines 22-33). 

1 7. With respect to Claim 5, Neidhardt in view of Jacobson teaches all the limitations 
of Claim 1, further comprising obtaining a distribution of the communication data sizes 
from said clients (Col. 8 lines 19-40). 

Neidhardt does not explicitly disclose distinguishing between extremely small 
pieces of communication data unrelated to the load of the server from the 
communication data size distribution; and eliminating the extremely small pieces of 
communication data from the judgment about the load. Tokura teaches distinguishing 
extremely small pieces unrelated to the load of the server an eliminating them from 
calculations related to congestion (Col. 12 lines 4-8). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to take the method disclosed by Neidhardt in view of Jacobson and 
modify it as indicated by Tokura such that the method further comprises distinguishing 
between extremely small pieces of communication data unrelated to the load of the 
server from the communication data size distribution; and eliminating the extremely 
small pieces of communication data from the judgment about the load. One would be 
motivated to have this as it simplifies calculations while retaining a high degree of 
accuracy (In Tokura: Col. 2 lines 43-64, Col. 12 lines 4-8 and Col. 25 lines 22-33). 
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18. Claim 4 is rejected under 35 U.S.C, 103(a) as being unpatentable over Neidhardt 
in view Jacobson and in further view of U.S. Patent 6,104,717 by Coile et al. (Coile). 

1 9. With respect to Claim 4, Neidhardt in view of Jacobson teaches all the limitations 
of Claim 1 , but does not explicitly disclose retaining information of the communication of 
the start of connection till the connection is ended or established; detecting the 
communication of the start of the connection for re-connection executed when judging 
that said client fails to connect on the basis of the information retained; and setting a 
rate at which the communication of the re-connection occupies the number of the 
communications of the start of connection as a load of said server and, if this rate is 
high, judging that said serer is under the high load. 

Coile teaches retaining information of the communication of the start of 
connection till the connection is ended or established (Col. 9 line 66-CoL 10 line 36); 
detecting the communication of the start of the connection for re-connection executed 
when judging that said client fails to connect on the basis of the information retained 
(Col. 9 line 66-Col. 10 line 36); and setting a rate at which the communication of the re- 
connection occupies the number of the communications of the start of connection as a 
load of said server and, if this rate is high, judging that said serer is under the high load 
(Col. 10 lines 36-55). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to take the method disclosed by Neidhardt in view of Jacobson and 
modify it as indicated by Coile such that the method further comprises retaining 
information of the communication of the start of connection till the connection is ended 
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or established; detecting the communication of the start of the connection for re- 
connection executed when judging that said client fails to connect on the basis of the 
information retained; and setting a rate at which the communication of the re-connection 
occupies the number of the communications of the start of connection as a load of said 
server and, if this rate is high, judging that said serer is under the high load. One would 
be motivated to have this, as it provides a reliable determination of the load on a given 
server (In Coile: col. 2 lines 10-34). 

20. Claims 6 and 7 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Neidhardt in view of Jacobson and in further view of U.S. Patent 6,219,712 by Mann et 
al. (Mann) 

21 . With respect to Claim 6, Neidhardt in view of Jacobson teaches all the limitations 
of Claim 1 , but does not explicitly disclose obtaining a sequence number from the 
communication to said server from said client; retaining a maximum value of the 
sequence number till the connection is ended since the start of connection; comparing 
the sequence number of the communication received with the sequence number 
retained: and excluding, if the sequence number obtained from the communication is 
smaller than the sequence number retained, this communication from counting. 

Mann teaches obtaining a sequence number from the communication to said 
server from said client; retaining a maximum value of the sequence number till the 
connection is ended since the start of connection; comparing the sequence number of 
the communication received with the sequence number retained: and excluding, if the 
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sequence number obtained from the communication is smaller than the sequence 
number retained, this communication from counting (Col. 16 lines 18-39). 

It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to take the method disclosed by Neidhardt in view of Jacobson and 
modify it as indicated by Mann such that the method further comprises obtaining a 
sequence number from the communication to said server from said client; retaining a 
maximum value of the sequence number till the connection is ended since the start of 
connection; comparing the sequence number of the communication received with the 
sequence number retained: and excluding, if the sequence number obtained from the 
communication is smaller than the sequence number retained, this communication from 
counting. One would be motivated to have this, as it is important to account for delayed 
communications in order to keep congestion detection up to date (In Mann: Col. 16 lines 
51-67 and Col. 18 lines 16-32). 

22. With respect to Claim 7, Neidhardt in view of Jacobson teaches all the limitations 
of Claim 6, further comprising: counting, if the sequence number obtained from the 
communication is smaller than the sequence number retained, the communication data 
after executing a weighting process thereon, or predicting a communication data size 
when there is no problem on a route from the two sequence numbers, and counting the 
predicted data size for detecting the load (In Mann: Col. 18 line 4-32). 
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Response to Arguments 

23. Applicant's arguments with respect to claims 1 -7 and 9 and related to the 
limitations concerning a "predetermined portion" have been considered but are moot in 
view of the new ground(s) of rejection. Any remaining arguments have been fully 
considered but they are not persuasive. 

24. Applicant argues in the remarks - " Therefore, in the present invention, a 
reduction in the communication data size of a connection indicates that the server is 
under high load. In direct contrast, in Neidhardt, the overflowing of a queue, that is, and 
increase in queue size, indicates that the particular resource is operating beyond its 
capacity. . Although Neidhardt discloses a reduction in window size, as the Examiner 
indicates, the reduction in window size is simply a result of the overflowing of the queue, 
not an indication that the queue is overflowing" 

a. Examiner's response - The examiner does not see how a result of an 

overflow is not indicative of the overflow. If the reduction in window size is the 
outcome or consequence of a queue overflow, then the reduction in window size 
is clearly an indication of a queue overflow. 

b. The teachings of Neidhardt clearly show a detection of a reduction in 
window size and further makes determination of a high load. Neidhardt states, "If 
the population estimates are uniformly increasing, that indicates that following the 
queue overflow, the transport protocol, for example TCP, reduced window sizes 
and the window sizes were then slowly increased." (emphasis added, Col. 9 lines 
4-10) Based on this detection, of a reduction in window size a determination of a 
high load is made. 

c. Applicants arguments are not persuasive. 
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Conclusion 

25. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to David Lazaro whose telephone number is 571-272- 
3986. The examiner can normally be reached on 8:30-5:00 M-F. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Saleh Najjar can be reached on 571-272-4006. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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